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Opinion of the. Court 


‘UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Petitioner, 
-against- 


FIRST NATIONAL CiT 
and’ CHEMICAL BANA 
TRUST COMPANY, 


Paul J. Curran, 
Southern Distr 
York, 
Rocne Bronner, 
Attorney, 


U.S. 
:ct 


of couns 


counsel. 


John B. Wynne, 
for Chemical 
Trust Company. 


for petitione 


( net? P iii 


Pe waine 
lh Miers 


OPINION 


Foy 1654 


Attorney, 
f£ New 
William 


R. Kenly Webster, Wasnington, - 


D.C... Ona Neal J. 
New York City, 
F. Meissner. 


Huswit Ze 
tor Milton 


2a 


MacMANON, District Judae. 

Petitioner moves for an order permitting agents 
of the Director of International Operations of the In- 
<a 


ternal Revenue Service (IRS) to have access to certain 


Milton F. Meissner moves for an order permitting him 


to intervene in this proceeding. 


Tt appears that on April 1, 1974 this court 
issued an order for the arrest of Milton F. Meissner 
for failing to appear before a ace jury pursuant to 
an order of this court. At that time, Mr. Meissner was 
not present in the United States and he has remained 


| 
| 
! 
+ ; } 
f safe deposit boxes located in respondents' offices. 
| 
! 
out of this country ever since. | 
{ 
| 
' 


On April 9, 1974, the Director of Interna- 


tional Operations of the IRS made a jeopardy assessment 


age/nst Milton F. Meissner for income taxes due and 4 


owing for the tax years 1970 and 1971, pursuant to 26 


U.S.C. § 6851(a). Soon thereafter, the taxpayer was 


given notice of the assessment and payment was demanded 


On April 10, 1974, notices of levy and seizure 


were Served upon respondent First National City Bank with 


4 7 * - “ . 
regard to its safe deposit box number 50 at Madison Av- 


enue and 42n3i Street in New York City, and respondent 


Chemical Bank New York Trus’. C:mpany with regard to its i 
! 

safe deposit box number “~.8 2% 73th Street and York Av- 

enue, also in New Yor Ci. Soth of these boxes are 


in Mr. Meissner's nore 
' Petitio.ur cads that these safe deposit 
tri oie! 

boxes contain property »- longing to Mr. Meissner and 


that its tax lien has attached to that property. It : 
asserts that, although respondents have sealed the boxes 


in question, they have refused, in violation of 26 U.S.C. 


| 
§ 6332, to surrender the property in those boxes which % | 
the aqovernment seexs to reach in satisfaction of the | 
. unpaid taxes. Conceding that the safe deposit boxes | 
cannot be opened by usual means, petitioner agrees to 
; i 


bear any expense occasioned by forcible opening of the 


boxes. 


invoked under 26 U.S.C. §: 


Jurisdiction is 


7402, which authorizes us to issue orders which “may 


be necessary or appropriate for the enforcement’ of the 
%, H 
t 
' 


internal revenue devs." A summary proceeding is appro- 


a) 


priate here, since petitioner does not seek a determina- 


+ 


. ’ ° 


\ 
| 
tion of a property right but merely access to property 
a Bu 
| 
| 


s0 that it may seize it following levy, as authorized by 
oe > + . -_- 


26 U.S.C. § 6326. See generally; New Hampshire Fire Ins. 


Co. v. Scanlon, 362 U.S. 404 (1960). 


ee 
Mr. Meissner seeks to intervene in this pro- 


ceeding, presumably under Rule 19, Fed.R.Civ.?. zt 


ermitted to intervene, he seeks to oppose entry into 
PE 


the boxes on the ground that the government :s investi- 
gating him with a view to criminal prosecuti:n and to 


contend that the obtaining of evidence from ‘he safe 


deposit boxes would constitute an illegal s:izure, in 


violation of his rights under the Fourth Az=-dment. 


Rule 19 compels joinder of a part: claiming ey) 
an interert "relating to the subject of the nction," if 
his nonjoinder woulda "impair or impede his saility to 


ae protect that interest." A determination of che matter 


before us will in no way impair or impede Mr. Meissner's 


ability to protect his interests. The Internal Revenue 


Code permits the taxpayer to sue for a refurd if his 


tax has been wrongfully assessed or collected. 26 


U.S.C. § 7422. 


Moreover, if the government is involved 


in a criminal investigation of Mr. Meissner, he may 


challenge the legality of the seizure of any evidence 


obtained from tre boxes in that criminal proceeding. 
Granting the relief sought by petitioner, in Mr. Meiss- 


ner's absence, will, therefore, in no way impair or 


* impede his ability to protect his interests. 


Turning now to the merits of petitioner's ap- 
plication, we note that the parties have not cited any 
cases Cealing specifically with the issue before us. 
Nor has che court, in its independent research, found 
any cases precisely in point. It is clear, however, 
that in applying the Internal Revenue Code, we must 
look to stute law to determine whether a taxpayer has 
property subject to a tax lien. AGguilino v. United 
States, 363 509 (1960); Morgan v. Commissioner, 


309 U.S. 78 ~. 40). 


In Carples v. Cumberland Coal & Iron Co., 240 
N.Y. 187 (1925), the court confronted a problem similar 
to the one beforeius. There, plaintiff obtained a war- 
rant of attachment against defendant's property and 
sought entry into a safe deposit box rented by dated: 
ant to enable the sheriff to levy on any leviable prop- 


erty it contained. The safe deposit company, like re- 


spondents here, refused to permit the box to. be opened. 


and plaintifé sought an order permitting the sheriff to 


breaks@pen the box. 


The Court of Appeals held that the lower court 
Properly issued an order permitting the sherif¢ to open 
the box. It reasoned that a "Safe deposit box does not 
give Property placed therein a status which renders it 
exempt from levy under a Warrant of attachment." That 


principle is equally applicable here. 


z 


Placing Property in a safe deposit box does 
not change its nature. Tt is subject to a tax lien 
whether in or out of the box. To permit a taxpayer to 
avoid levy and seizure of property in Satisfaction of 
his tax li-bility by placing it in a safe depcsit box 
wonld frustrate the enforcement provisions of the In- 
ternal Revenue Code. We cannot perm 
to shield selected assets from the tax laws Simply 


by Placing them in a safe deposit box. 


Accordingly, Milton F. Meissner's motion 


to intervene in this proceedin is denied. Petition- 
g 


er's motion for an Order permitting asents of the 


Director of International Operations of the IRS fore- 


ibly to enter the Safe deposit boxes Specified above, 


ee mee ae 


‘ - «wy 
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| 


bearing any expense occasioned by the means of entry, 


s 
¢ 


is granted. 


Settle order within ten (10) days. 


Dated: New York, N. Y. 


December 31, 1974 


LEE Mee Ue Vf biz- 


? LOYD F. HacMaAt iON 
United States District Judge 


we WRB:nhr 
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Order to Show Cause 


UNITED STATES DISTRICT CCURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATPS OF AMERICA, : 
Petitioner, : ORDER TO SHOW CAUSE 
-v- : M 18 304 
FIRST NATIONAL CITY BANK, : 


Respondent. : 


Upon the Petition, the exhibits attached 
thereto, and on the motion of Paul J. Curran, United 
States Attorney for the Southern District of New York, 
it is 

ORDERED that the ”" 7st National (‘ty Bank, 
appear before the United States Distri Court for the 
Southern District of Kew ‘York in the courtroom of the 
undersigned on the jst day of [Pome » 1974, 
then and there to show cause, if any it has, why autho- 
rized representatives or agents of the Director of 
International Operations, Internal Revenue Service, 
should not be permitted to have access to safe deposit 
box No. 50 located in Respondent's offices at Madison 
Avenue at 42nd Street, New York, New York, and leased 
to Milton F. Meissner. si 
IT IS FURTHER ORDERED that a copy of this Order, 


together with the Petition and exhibits attached thereto 


be served ore te Bk First National City Bank on or 


1974, oA 3:60 (p- 


WRB:mhr 


74- -2387/8 
d respondent 


IT 1S FURTHER ORDERED that sai 


shall file its written response, 4f any, to said 
pon the petitioner, 


Petition, and serve a copy of same U 
s after service of said Petition. 


within five (5) day 


lew York, New York 


October U, 1974 


pated: 


BY SYlons TA nee OLKEN 4 LS & Kee ey i 
TRICT ce Senet FEI y 


UNITED S$ TATES DIS 


10 a 


: Petition and Exhibits 


UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


we - 
aks sda aclp ach D-ED Sb Min i ly Gk DIYS SOLE TESS LPR LEP AE OLE OE x 
UNITED STATES OF AMERICA, : 
Petitioner, : 
Py v. : CIVIL ACTION NO. 
FIOST NATIONAL CITY BANK, : 
; PETITION FOR AN ORDER TO 
Respondent. : OPEN SAFE DEPOSIT BOX _ 
ss si as Aa i i aie i ah as a Sle PE A OE OE LO LE LS ER, EOS LS LIC x 


The petitioner, the United States of America, by its 
attorney, Paul J. Curran, United States Attorney for the 
Southern District of New York, respectfully shows unto this 
Court as follows: 

T 
This is a petition to compel compliance with Internal 


Teyenue Service levy for unpaid federal taxes. 


his action is com7enced pursuant to Section 7401 of 


the Internal Revenue Code of 1954 at the direction of the 


ct 


- General of tne United States ana with the reauest 


Juris@iction of this Court is {invoked under Section 7402 
of the Internal Revenue Code of 1954 and Sections 1340 and 1345 
cf Title 28 of the United States Co@e for the reason that 
thic is an action arising under an Act of Congress providing 
for Internal Revenue and seeking, a decree necessary and 


ancropriate to the enforcement of the Internal Revenue laws. 


- 2 
IV 
The resnondent, First National City Bank, is a banking, 
orsanization authorized to do business within the State of 
ew York and maintaining an office for the transaction of 
business at its branch office located at Madison Avenue at 
Kond Street, New c, New York, which is within the juris- 
this 
Vv 
On April 9, 1974, the Director of International 
Operations, Internal Revenue Servic 
an assessment against the taxnayers, Milton F. Meissner 
ul M svex, jointly and severally, for the tax 
1970 and 1971. This assessment is more fully described 
follows: 
BALANCE 


Fo ROOD LE BOUL DATE NOTICE OF DUE a/o 
HOTICE AID D=4AND : 5D OF LIEN FILED JUNE 1, 1974 


w 


April 9 Aoril 
April 


April 


oa 
tT} 
1 

4 


.e-s 


April §, 1974 Aoril 
AD 3g) 5 a “. 
April 974( 4) 184,021.24 


Totals $259,125.88 * 


- Tax assessed. P 

- Interest assessed. 
Fraud nenalty 
Rerister, New York County, New k, New York. 
Prothonotary, Allesheny County, ieeibale 5 Pennsylvania. 
Recorder of Deeds, Washineton, of Columdia. 
Plus interest according to law uvon > total of tax and 
penaltv liabilities ($235,714.64) on and after June 2 
1974, by multiplying same by .000164383 for each day. 


LQG 


wit IE H+ 
Se ee SY OS 


> 


VI 


Desvite the fact tnat notice of the assessment and CGemand 


payment was duly made upon the taxnavers, Milton F eissner 
Lula Ann Meissner, there remains due end owins to the United 
es of America from !ilton fF ielssner and Lula Ann Netssner, 


jJciatly and severally, the sum of $259,125.88, plus interest 


as nrovided by law on and after June 2, 1974. 


i 
VII 


The petitioner alleges on information and belief that 


the taxpayer, Milton FP. issner, is the lessee of the Safe 
Ccposit box No. 50 located at the office of the responcent , 
First National City Bank, Madison Avenue at 4éend Street, in 


the Boroush of Manhattan, City, County, and Stet 


WEIS 
The petitioner alleges on information and belief that 
ne taxpaver, Milton F, Meissner, is the 


Sole owner of property 


and rights to proverty in safe deposit box No. 50. 


IX 


On April 10, 1974, a Notice of Levy and a Notice of 


respondent, First National City 


to safe Ceposit bex No. 50 located at Madison 


Attached hereto as 


yy a! Oy relerence made a part hereof, are 


SG] arorementioned Notice of Levy and Notice of 
Seizure. The recnondent has failed to honor the levy served 
ucon it by DevLItloner's escent, and this failure has continued 


e aforementioned gafe 


denosit box contains property ana rights to Droperty delonsing 
to the taxpeyer, Milton F, ‘Meissner, Co which the “ederal 


Sax lien of the petitioner has attached and which the 


npaid taxes os se: 


xI 
In order for the petitioner to exercise its rights under 
the Internal Revenue Code of 1954, it is necessery for the 
aforementioned safe deposit. box to be opened. Entry inte 


said box is not available to the petitioner by the usual means; 


1 or other- 


hence, it is necessary that the said box be drille 
wise opened incicent to gaining entry into the said box. 

Any damage resulting therefrom will be borne by the petitioner. 
After diligent search and inouiry, no assets sufficient to sctisfy 
the outstanding tex liability of the taxpayer have been found 

in this or any other jurisdiction by the petitioner or its 

agents, other than such property as may be contained in the 
aforementioned safe deposit box. Petitioner is without recourse 
or any other remedy to satisfy the aforenamed taxpayer's unpaid 
tax liability, except by entering the said safe deposit box. 


WHEREFORE, the petitioner prays as follows: 


any it has, why 
authorized representatives or agents of the Director of 
International Cnoerations, internal Revenuc Service, should not 


be permitted to have the sate deposit box described in 


Q 


paragraph VII above, rilled or otherwise forcibly entered on 
behalf of the United States of America to obtain any proverty or 
rishts to pronerty of the taxpayer, Milton F. Meissner. 

2. That this Court enter an order directing the resvondent, 
First National City Bank, to permit the petitioner to seize 


and obtain any propverty or rishts to pronerty belonging, to 


the taxnaver, Milton F. Meissner, which may be cont2ined in 


safe devosit box No. 50 which is located at the responcent's 
offices at Madison Avenue and hond Street, New York, New York 


and that the resnondent permit the petitioner to drill or 


to odtain any pronerty or 


otherwise forcibly enter the said safe deposit box in order 


rights to prorerty of Milton F. 


Meissner, contained therein; and that the petitioner pav the 


ses instant to gain the entry into said box 


to the box from said entry. 


grant such other and further relief 


PAUL J. CURRAN 
United States Attorney 


Assistant United States Attorney 
United States Court House 

Room 312 

Foley Sauare 


New York, New York 10007 


ee ee ee + ee re 
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April 10, 19% . . ' NOTICE OF LEVY 


—_—— 


DEPARTMENT OF THE TREASURY —INTERNAL REVENUE SERVICE 


First National City Bank 
Madison Ave. and 42nd St, 
N.Y., W.Y¥. 10017 


ts 


ORIGINATING DISTRCT 


sha Manhattan-130)} 


You ore hereby notified that there is now due, owing anc unpaid to the United States of America trom the taxpayor 


whoss nome appears below the sum of ssi $ 257, 094. -87 


STATUTORY 


TAX DATE OF 
] ADDITIONS TOTAL 


PERIOD ENDEO ASSESSMENT 


$ $ 
12/31/79 | 4/9f74 174-14-3998 7, ,530.95 74,530.95 
\ 


12/31/71 | 4/9/74 174-14-3998 | 182,563.92 182,563.92 


Pa)” ETE TOTAL AMOUNT DUE $257,094.38 


You ore further notified thet demond been m: 
neglected or refused to poy, and thet 
you ore further notified ina all 


a for the amount set forth herein upon the taxpayer who has 
uch smount ss still due, owing, ond unpaid from this taxpeyer. Accordingly, 
rights to property, moneys, crecits, and tank deposits now in your pos- 
session cnd belo spect to which you ore obligated} and a!l sums of money or olher 
obli-ations ow i oyer, re is o lien provided under Chapter 64, Internal at 
erce Code of igse, are here levied cronand seized fc siaction of the cforesaid fox, together with ell cd 
fions provided by Ic semond is Keres ede upen you the amount necessary to satisfy the liability sae 
forth herein, or for su ch ser $e7 Yos m J j i iied as ao payment on his tax liability. 
Cyerks or mone os hoa ji 


SIGNATUR : Seeger “AOORESS (CITY AND STATED > 
es lavenu ; N.Y.) N. Y. 
AK & 
Fi a" — _- ~ - _ sciniinsianpeesnentegpmitante 


CERTIFICATE OF SERVICE 


hereby certify thot this levy wos served by 
delivering a copy of this nolice of levy to 
(Name and Address of Taxpayer) ' st i eebow 


<p the person nomed below. 


NAME. 


Milton F, and Lula Ann Meissner 
c/o Main La¥rentz and Co, 
280 Park Ave, : , ' DATE ANO TIME 
N.Y., N.Y. 10017 oS Bee S77 
pal X09 ~ Renprurco: rae 


UML, 


a ~ 


* eS 


eee” ADIOS D ot Seizure Crna fish fy LY 


Internal Revenue Service 


33 
ou 1972) e 
ond Address Firs*® Haticnal city Park g7 . 
! bys. ca 420d St. NS ny ; 
H.Y., WY. 10017 ian 


unt fo the ovthority in section 6331 of the Internal Revenve Code ond by virtus of a levy ploced in my honds 


seution by the District Director of internal Revenue of the district shown below, lhave saized the following described 


rty for nonpsymeant of dalinquant internal revenue taxes: 
je i cuca i NE cee — — 


$$ . 
rom : 24 In the Amount of Internal Revenve District 
P [City end Stote) 


N.Y., YoY. | 


snoture of Revenve Oficer y “Tl Address Pa Faicidy P Dale 
wv ze ‘ 
XE : A gOS 12) Courch St., N.Y., N-Te f10/tlr 


r " 6a eR paps eae ig i 
TE eat 7/4 Form 2433 Port 2 (Rev. 4-72 
= AU-<O / {+ ; ; 
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Answer of Respondent 


UNITED STATES DISTRICT cCouRT 
SOUTHERN DISTRICT GF NEW YORK 


M 18 304 
UNITED STATES OF AMERICA, 


Petitioner, 
ANSWER OF RESPONDENT 
~against- TO PETITION FOR AN 
ORDER TO OPEN SAFE 
FIRST NATIONAL CITY BANK, DEPOSIT BOX 


Respondent. 


Respondent First National City Bank by its 
attorneys, Shearman & Sterling, respectfully answers 
the petition as follows: : 

1. It has no kne ‘ledge or information 
sufficient to form a belicf as to the truth of any of 
the allegations contained in paragraphs I, II, III, Vi 
Wi, NIIZ,. X and XI. 

2. It has no knowledge or information 
sufficient to form a belief as to the truth of any of 


the allegations contained in paragraph VII, except 


thas: respondent leases a safe deposit box No. 50 at 


its branch at Madison Avenue and 42nd Street, New York, 
New York to Milton F. Meissner. 

3. It denies each and eve: allegation 
contained in paragraph IX, except th: t on or ‘about 
April 10, 1974 respondent -vas serveé with a Notice of 
Levy and a Notice of Seizure, copies of which are an- 


nexed to the petition as Exhibits A and B. 


ae 
* 


ee 


18 a ‘ 


FURTHER ANSWERING THE PETITION, 
RESPONDENT ALLEGES: 


4. Respondent holds no property or rights to 
property of Milton F. Meissner. 

5. Respondent controls the area surrounding 
the safe deposit box referred to in the petition but 
not t box itself, eccess to which is under the joint 
control of the respondent and the lessee. 

6. Respondent has no access to said box 
without the use of lessee's key. 

7. Respondent: has agreed with the lessee not 
to permit access to said box except to the lessee or 
his deputy, and respondent intends to perform said 
agreement on its part. 

8. Petitioner is without authority in law or 
in fact to destroy respondent's property, or to inter- 
fere with respondent's use or control of its own 
property, or to compel respondent to violate the terms 
of its safe deposit lease. 


FOR A FIRST DEFENSE, 
RESPONDENT ALLEGES: 


9. There is no action pending between 
petitioner and respondent. 


FOR A SECOND DEFENSE, 
RESPONDENT ALLEGES: 


10. Petitioner has failed to join Milton F. 
Meissner who is an indispensable party to this pro- 


eeeding. 


FOR A THIRD DEFENSE, 
RESPONDENT ALLEGES: 


11. The petition fails to state 
against respondent. 


FOR A FOURTH DEFENSE, 
RESPONDENT ALLEGES: 


Purported process herein is insufficient 


FOR A FIFTH DEFENSE, 
RESPONDENT ALLEGES: 


13. Maintenance of this proceeding constitutes 


an. improper abridgment of respondent's time to answer. 


Dated: New York, New York 
October 10, 1974 


Attorneys for Respondent 
53 Wall Street 
New York, New York 10005 
(212) 483-1000 


20 a 
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Motion to Intervene 


UNITED STATES DISTHiCT COURT 
ae DISTRICT OF it YORK 


oe 


~ : o@ - - <= - 


——— nd 


UNITED STATES OF AMERICA, 


“petitioner, 


‘ 


Ve Civil Action No. M 18 304 


« 


FIRST NATIONAL cITy _— 


Respondent. 


~ “as 


Bl 


MOTION TO_ INTERVENE | 
ee: this cause has been ——- on by the Government's 
petition sux an order to open. a wate deposit box, which 
alleges that Milton F. Meissner is the lessee of said safe 


deposit box, No. 59, sawatet in respondent’ 5 offices at 


en COC A 
: * 


Madison Avenue and 42na siaeiaie New York, New York, and the 


sole owner of the contents thereof, 7 


& 


Milton F. Meissner respectfully moves this Court for 
leave to intervene as an intervener-respondent with leave 
to respond to the petition and thereafter to be heard at 


the hearing on the Order to show cause. 


Respectfully submitted, 


KENNEDY & VEBSTER 


4 By jf & t cae 
R. Kenly webster, Esq. 
B88 17th Street, N.W., Suite 810 
Washington, D. C. 20006 
(202) 296-8208 


DZ cat OD) Lee tutta a/ 
" Neal Jd. Hurwitz, Esq. / 
375 Park Avenue, Suite 1309 
New York, New York 10022 


snens See 2B 


Memoran<um of Proposed Intervenor 


See 


UNITED STATES DISTRICT COURT 


' SOUTHERN DISTRICT OF NEW YORK 


ee we ee ee ee a ee we ee wee nr nr rere x 
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. UNITED STATES OF AMERICA 


Petitioner 


-against- 


| 
| FIRST NATIONAL CITY BANK and 


CHEMICAL BANK NEW YORK TRUST 


Respondents 


BRIEF OF INTERVENER~RESPONDENT MIL™ON F. MEISSNER 


Although the Government has filed separate actions 


_against the Respondent banks - First National City Bank and 
| Chemical Bank New York Trust Corsseny - for purposes of 
efficiency, a single brief is sn ‘tted by Intervener- 


i Respondent to treat the issues which are the same in each 


a 


; Case. 


INTRODUCTION 


At oral argument on October 15, 1974, before the 


_ Honorable Lloyd F. MacMahon, the Court raised various issues 


in connection with this proceeding, not previously referred 
» to in our papers filed with the Court. This brief is sub- 


imitted in order to aid the Court in arriving at its decision 


by providing additional information and legal authorities 


with respect to the issues into which the Court inquired on 


Seer ens Sie 


argument. As the Court is aware we are not a named party 
the acticn brought by the Govern :t and received courtesy 
copies of the Gov* ament's Petition on the day before oral 
argument. 

I. BACKGROUND FACTS 

The following facts bear upon the substantive 
1 issues to be considered by the Court: 

1. A jeopardy assessment - a process referred to 
by Federal Courts as an “atomic weapon" in the hands of the 
" Government, - was made against Dr. Meissner and a Notice of 
Assessment and Demand for Immediate Payment was mailed from 
_ Washington, D. C. on April 9, 1974 to the taxpayer in care of | 
his accountants, Main LaFrentz & Company, 280 Park Avenue, 
| New York, New York. 

2. At that time - April, 1974 - and since June of 
1970, the taxpayer has beer a nonresident, 4 fact the IRS has 
| recognized by permitting him an exemption under Section 91ll, 
" which is only available to nonresidents, for the years 1970 
and 1971, which are the taxable years at issue herein. 

3. On the day following the mailing of the assess~ 


ment to his accountants in the United States, without oppor- 


‘ tunity for the taxpayer even to receive the notice and, 


therefore. without opportunity to "fail or refuse” to pay 
the assessment as required by statute, the Government levied 
on.all known property of the taxpayer, including the safe 


deposit boxes at issue in this case. 


2 


4. The basis for the assessment arises from infor- 


‘ 
mation voluntarily provided to the IRS by the taxpayer, who 


belatedly recognizee that he should have reported reimbursed 
expenses as income and itemized expenditures by him as 
deductions on his returns. 

5. In making the jeopardy assessment, the IRS 
ignored practically all evidence of expenses actually in- 
curred, which was contained in voluminous files at Main 
LaFrentz & Company and to which the IRS had full access. 

6. The first opportunity that the taxpayer had 
to contest the amount of the assessment was in the Tax Court 
and taxpayer has duly filed a Petition in that Court, which 
is pending. The amount of the assessment is not an issue in 
this proceeding. 

7. All available facts illustrate that the Govern- 
ment is conducting an ongoing criminal tax investigation: 
civil fraud penlties have been imposed with respect to the 
taxable years in question; the taxpayer is being investi- 
gatod by the Intelligence Section of the IRS, which has 
responsibility for developing and presenting evidence 
required to prove criminal violations; a special agent has 
been assigned to investigate the case and special agents, as 
opposed to revenue agents, are engaged in securing evidence 
for criminal prosecutions; the form of deficiency letter sent 
to the taxpayer by the IRS is a form reserved for cases 


having “open criminal aspects” see I.R. Manual 4463.2(1) (c)). 


= 


ee rer ea ii 
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Cc 
UNITED STATES DISTRICT COURT us P 


SOUTHERN DISTRICT OF NEW YORK eas 


This Court 

PS £3 ORDS 
comoly with the 
Guly authorized 


Internal Revenue 


York. 
en he aie 
Sa) dee ue 
__ .% $ howe te 
shaii obtain sos 


If 15 -YUR? 
shell maintain p 
Genosit box not 
further Order of 
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Petitioner, 
CIVIL ACTION NO.m 18 304 
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being fully advised in the premises: 
RED that the First National City Bank shall 
notice of levy served unon it by allowing a 
esent of the Director of International Operations, 
Service, to drill or otherwise forcibly enter 


io. 50, leased by Milton F. Meissner, located 


Gison Avenue at 4ond Street, New York, New 


V-HERN CRDERSD that the United States of America 
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anv monetary value, not otherwise exenpt by 

S contained in said safe deposit box. 

NER ORDERED that the First National City Bank 
ossession of any items contained in said safe 
renoved by the Internal Revenue Service until 
this Court. 


EER ORDERED that an officer of Resrondent shall 


ning and make an inventorv of all prorertv found 
£ d inventory with the Court. 
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if IS FURTHER ORDERED that the necessary expenses of 
raining. entry and any damases fre sulting from entering said 
safe denosit box, along with any expenses of maintaining any 


remaining contents shall be borne by the United States of 


America. 
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Motion for Stay by Proposed Intervenor 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ars 


UNITED STATES OF AMERICA, 
Petitioner, 

-against- M 18-304 

FIRST NATIONAL CITY BANK and 


CHEMICAL BANK NEW YORK TRUST 
COMPANY, 


Respondents. 


MOTION FOR STAY OF 
PROPOSED INTERVENOR MILTON F, MEISSNER 


Pursuant to Rule 62, Fed. R. Civ. Proc., proposed 
intervenor Milton F. Meissner hereby moves for a stay without 
bond pending appeal from the order of this Court granting 
the Government access into Dr. Meissner's safe deposit boxes. 

1. By its opinion of December 31, 1974, this Court has 
Getermines that it will grant the Government's petition to 
search the safe deposit boxes leased to Dr. Meissner and to 
seize various items contained therein. Failure to grant the 
stay would render moot substantial legal and constitutional 


issues raised in this case. 
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2. The safe deposit boxes have been sealed since early 


April, 1974 so that no one can get into and nothing can get 


a Out of these boxes. 


3. Even if the Government seizes property in the safe 


deposit boxes, pursuant to 26 U.S.c. 6863(e) (3), the property 


cannot be sold (unless it is perishable) until after resolu- 


tion of Dr. Meissner's pending petition i: he Tax Court in 
which he has challenged the assessments. 

4. Dr. Meissner intends to seek an appeal of this 
Court's decision and order grantinc the Government entry into 
the boxes. 

5. For the foregoing reasons there can be no prejudice 
to the Government if the boxes remain sealed during appeal and 


the stay should be granted in order not to moot the legal and 


constitutional issues raised by Dr. Meissner. 


Respectfully submitted, 


KENNEDY & WEBSTER 
By 20 bt Wt q 
R. Keniy Webster } 
888 17th Street, Northwest ' 
Washington, D. C. 20006 


Neal J. Hurwitz, Esq. 
745 Fifth Avenue 
New York, New York 10022 


Attorneys for Proposed Intervenor 
DATED: January 21, 1975 Milton F. Meissner 
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FIRST NATIONAL CITY BANK and 
CHEMICAL BANK NEW YORK TRUST 
COMPANY, ; 


UNITED STATES OF AMERICA, : JAN 22 1975 
ba . *. : “~T 
tp Petitioner, 3 fh 
-against- 3 M 18-304 


Respondents. 


MOTION FOR STAY OF 
PROPOSED INTERVENOR MILTON F, MEISSNER 


Pursuant to Rule 62, Fed. R. Civ. Proc., proposed 
intervenor Milton F. Meissner hereby moves for a stay without 
bond pending appeal from the order of this Court granting 
the Government access into Dr. Meissner's safe deposit boxes. 

MEMORANLUM , 

1. By its opinion of December 31, 1974, this Court has 
determined that it will grant the Government's petition to 
search the safe deposit boxes leased to Dr. Meissner and to 
seize various items contained therein. Failure to grant the 


stay would render moot substantial legal and constitutional 


issues raised in this case. 


~ IN THE UNITED STATLS 
DISTRICT COURT FOR THE 
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| CHEMICAL BANK NEW YORK TRUST | 
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MOTION FOR STAY 
OF PROPOSED INTERVENOR 
MILTON F. MEISSNER 
and 
ORDER 


|R. Kenly Webster, Esq. 

| KENNEDY & WEBSTER 

, 888 17th Street, N.W. 
|Washington, D. C. 20006 

| (702) 298-8208 

| Neal J. Hurvit2, Esq. 
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| (212) 755-4300 
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Motion for Stay by Respondent 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, 


Petitioner, : 

Ve : 

FIRST NATIONAL CITY BANK, : 
Respondent, : 

and : 

MILTON F. MEISSNER, g 
Proposed : 


Intervenor. 


NOTICE OF MOTION 
FOR STAY PENDING 
APPEAL 


TAKE NOTICE that the undersigned hereby move2s 


for a stay pursuant to Rule 62, FRCP, without bond, 


a 


pending hearing and dé 


order of this Court which granted, 


ermination of an appeal from the 


in a summary proceed- 


ing, petitioner access to a certain safe deposit box 


and which also denied the lessee of 


to intervene in these proceedings. 


Dated: New York, Ne 
March 27, 1975 


the box the right 


SHEARMAN & STERLING 


Aa 4Aar 


Attorneys for Respondent 
First National City Bank 
53 Wall genes t 


New York, 


(212) 


ew York 10005 
483- 1000 


t 


en 


TOs 


PAUL J. CURRAN, ESQ. 
United States Attorney 
United States Courthouse 
Foley Square 

New York, New York 10007 


KENNEDY & WEBSTER— 

Attorneys for Proposed Intervenor 
Milton F. Meissner 

g38 17th Street, Northwest 
Washington, D.C. 20006 


NEAL J. HURWITZ, ESQ. 

Attorney for Proposed Intervenor 
Milton F. Meissner 

745 Fifth Avenue . 

New York, New York 10022 


